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It is easy to establish that there has been damage to the client by the infringer making a single
copy of the work which is an act by the infringer that is an infringement of the rights granted
to the client under s16(a) of the CDPA 1988.

However, I believe that establishing damages beyond the value of the gross profit of one copy
of the work is problematic.

I am concerned at the quantum of damages claimed and how the court would assess those
damages in a defended action. I am also concerned that, should the court be uncomfortable
with the model submitted and consider that that model delayed or prejudiced earlier
settlement, then the court may, in application of equitable principles, reduce or vary the level
of costs recoverable by the claimant.

I express these factors as risks which should be taken into account by any claimant when
deciding to proceed and we are required under the Solicitors Code of Conduct to articulate
those risks to our client. From my understanding of the Code we are further required, when
we believe that that portion of the case has no merits, to make statement to that effect.

Unfortunately, except for Barwinska, there have been no cases involving P2P based
infringement, except for those involving statutory damages, which provide some direction as
to the method of calculation.

I have always been the view that Barwinska is a difficult judgement and should not be relied
upon for a number of reasons:

a. The claim was not defended so there was no challenge to the submissions by Davenport
Lyons

b. The court accepted the Davenport Lyons quantum calculation without challenge

c. The model submitted by Davenport Lyons was based upon, in my opinion, an extremely
poor understanding of the underlying technology of P2P interaction

d. The Davenport Lyons model, in my opinion, failed to apply accepted and fundamental
mathematical principals in its calculation, including queuing theory, and would have
difficulty in passing an applied mathematics assessment if submitted in an “A level” statistics
paper.

e. There are a number of factors in any model for calculation of the quantum of damage
resulting from a making available via P2P which it is impossible for the monitoring software
to establish and the model relies upon unsubstantiated, and in some cases erroneous logic,
assumptions



f. There are a number of factors in any model for calculation of the quantum of damage
resulting from a making available via P2P which, for technical and commercial reasons, that
the monitoring software fails to record and the model relies upon unsubstantiated, and in
some cases erroneous logic, assumptions

g. There are a number of factors in any model for calculation of the quantum of damage
resulting from a making available via P2P which, for commercial reasons, means that legal
disclosure has not been requested that could substantiate the multipliers and the model relies
upon unsubstantiated assumptions based upon seriously flawed logic, to complete other
assumptions necessary for predictive analytics and the quantum is predicated on the results of
all these assumptions.

h. The Davenport Lyons model was developed by a person with no academic qualifications or
experience, of a technical or mathematical nature, that would be accepted by the courts as
being of a standard sufficient to be classified as “Expert”.

I believe that Barwinska should not be used as a reference to justify a quantum of damages
as, it is my opinion that, a first year undergraduate learning applied statistics could easily
challenge the model to a level which would create sufficient doubt in the court’s mind that
the court would ignore or substantially discount the Davenport Lyons model. This may also
risk the courts view of other evidence.

Barwinska might make nice headline reading but it has, in my opinion, about as much legal
force as a Sun newspaper headline regarding the licentious behaviour of a D list celebrity.

It is submitted that all that can be evidenced is that the infringer made the work available to
the monitoring software which is an instance of one. Even this is problematic as the
monitoring software was the agent of the rightsholder and therefore no damage can be
established (see Homestead).

The only possibility of extending the damage value is that the infringer partook of a joint
endeavour as a joint tortfeasor (even if determination of liability can be established as a
single tortfeasor or single tortfeasor with a group of other single tortfeasors). This would give
some opportunity to establish a quantum of damages. However, the court will look for
accuracy and evidence to support that calculation (see Newzbin).

Some of the issues faced providing such accuracy in any quantum model for P2P damages,
and this is not a compete list, are:

1. What was the swarm size at the time of identification of the infringement?

2. Did the infringer receive the same swarm?

3. Did the infringer’s software request that the swarm be refreshed from the tracker system and
if so how many times and were there duplicates in the lists provided?

4. What was the completeness of the “have list” of the infringer?

5. Did all members of the swarm list received attempt connection to the infringer?



6. Did the infringer accept connection from all members of that swarm who requested
connection?

7. How many of those for whom connection was accepted requested a piece from the infringers
“have list”?

8. Did the infringer’s software apply any of the freely available blacklists?

9. What was the location of the other participants in the swarm?

10. Was the infringers connection configured to be choked (extremely common)?

11. What was the method of choking applied by the infringer’s software. That is was it
bandwidth or connection choking or both?

12. If the method of choking was bandwidth what was the bandwidth restriction applied?

13. If the method of choking was connections what was the number of connections that the
infringer’s software was configured for?

14. What was the upstream bandwidth available to the infringer?

15. Did the infringer’s router software have capability of supporting QoS traffic management
and if so was that applied?

16. How long was the infringer’s continuously connected to the internet excluding interruptions
by disconnection?

17. For what period during the infringer’s connection to the internet was the P2P software active
and making the client’s work available?

Regardless of the quality of the monitoring software it is only possible, for technical and
commercial viability reasons, for the monitoring software to provide a general indication on
the values of (1) and (4) and in BitTorrent the value of (1) is limited to a maximum of 40.

If the court were to apply criminal standards to the evidence then I believe that the court
would decline to award damages. Therefore the claimant would have to rely upon the balance
of probabilities and that needs to be evidenced to some degree. As far as I am aware there are
NO academic studies which have evaluated how many people the average participant in a
P2P session shares a file with. To empirically establish that it would be necessary to either
monitor the packet level inbound and outbound transmissions of an infringer (an action which
is against the law) or have permission from the participants to record such information.
Without some level of direction on quantification it would be impossible, as Newzbin found,
to determine the degree of sharing.

Because of all of these factors I believe that it would be extremely difficult to establish with
any accuracy that there has been sharing except with the monitoring system which is an
action by the infringer for which no damages can be accrued.



Therefore, it is my belief that the rights holder can only rely on the damage resulting from
making a single copy of the work in infringement of the rights granted to the rightsholder
under s16(a) of the CDPA 1988.

That does not, of course, deny the right of the rightsholder claiming higher damages but with
that claim goes the risk that, in a defended case with competent opposing expert witnesses,
the court will reject the application. If the court rejects the application and, depending upon
its assessment of the approach taken by the claimant in proceedings to date, the court may
also decide not to award damages or reduce the costs that the claimant may recover or both.
These are risks that the claimant must consider before submitting any damages model.


